Joint statement of the European Health Professions Policy Group on the proposal for a Directive on Services in the Internal Market (COM(2004)2 final)

DLC Dental Liaison Committee of the EU

EMA European Midwives Association

FVE Federation of Veterinarians of Europe

EFN European Federation of Nurses Associations
PGEU/GPUE Pharmaceutical Group of the European Union

European Region of the World Confederation for Physical Therapy

REPRESENTING MILLIONS OF PROFESSIONALS THROUGHOUT EUROPE

Summary
The above-named European associations of health professionals support the objective of boosting Europe’s economic growth and understand that within the context of the Lisbon strategy, the draft Services Directive has an important role to play in tackling unnecessary obstacles to cross-border provision of services. 

The Commission has taken a horizontal approach, whereby the whole spectrum of services falls within the scope of the proposal. This approach may well be adequate for a large number of services but, in our analysis, fails to take account of certain fundamental characteristics of professional healthcare services which differentiate them from other services. 

Above all, we are concerned about the consequences that the draft Directive could have on patient safety. Healthcare services have as a final objective to ensure patient safety and to guarantee a high level of public health protection. We are concerned that, in its current format, the proposal does not provide the necessary guarantees to ensure that these objectives are safeguarded. Therefore, we are of the opinion that healthcare services should be excluded from the draft Directive and dealt with in a separate legal framework capable of better reflecting the special nature of healthcare services.
Why healthcare services are different to other services

Pure market forces do not and cannot apply in the health sector due to a number of specific features of this sector:

· Patients need more protection than the “average” consumer. On the one hand, patients are in a vulnerable position, because their health is at stake and not merely a commercial commodity, and, despite the general trend towards the empowerment of patients, they normally do not themselves freely choose what health services they receive. On the other hand, patients are particularly affected by information asymmetry, as they have difficulty assessing the quality of care both before and after the delivery. In contrast to other services, “after sales” claims are unlikely to compensate for permanent health damage or loss of life. 
· The intervention of a third party. The health market is not only based on the relationship between purchasers and suppliers as for most services, rather there is usually a third party who pays for the service and decides to which services the patient may have access.
· Health services have a clear general interest aim. They fulfill a distributional welfare goal of healthcare coverage that includes coverage for the disadvantaged and the poor. Competent authorities must ensure universal accessibility, sustainability and quality of health services. 

The European institutions have widely recognised in many documents and legislative texts these specific features of health services
. 
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Against this background, we would like to express our main concerns in relation to specific provisions of the draft Directive:

Importance of patient mobility

· As health professionals, we support freedom of movement of both professionals and patients and welcome the attempts of the Commission to enshrine in a legal text the rulings of the ECJ regarding the rights of patients to access to non-hospital health care without prior authorisation from the competent authority. 

· However, we have doubts about whether this complex issue can be adequately dealt with in a single article (Article 23) of a Directive whose scope is very broad. One problem is the inadequate distinction between hospital and non-hospital care, and it must be made clear that the definitions used in the draft Directive are for the purposes only of reimbursement of health costs, and should not prejudice existing definitions used in other areas. 

Risk to patient safety posed by country of origin principle

The application of the country of origin principle to professional healthcare services provided temporarily in another Member State presents risks ultimately to patient safety. Whilst the derogations from this principle, provided for particularly in Article 17 (8) and (17), go some way towards reducing these risks, they do not provide the necessary guarantees:

· The derogation in Art. 17 (8) leaves room for doubt about its scope. It must be made clear that it covers all essential aspects of the provision of healthcare services.

· The existence of an additional case-by-case derogation in Art. 19 for health professions gives cause for concern as well as creating legal uncertainty. It is not clear what type of cases the Commission considers would fall under Art. 19.

· The provisions on supervision of service providers (Chapter V) are not adequate to counterbalance the risks introduced by the country of origin principle, above all because of the difficulties of, and lack of incentive for, supervisory authorities in one country supervising activities in another country. It should be highlighted that the risk of insufficient supervision is not primarily due to lack of trust in Member States’ supervisory systems; linguistic barriers in the EU can be a natural hindrance to the supervisory tasks. Close and effective collaboration between national authorities is essential and must be encouraged: patients need to be confident that they can enforce their right to redress. 

Member States’ responsibility for organisation and delivery of health services
We are concerned that Article 15 cuts across Member States’ competences, as guaranteed by Article 152 (EC Treaty). 

· The evaluation and notification procedures, as provided for in Article 15 (2), (3) and (6), lack sufficient guarantees that considerations based on the protection of public health would be duly taken into account. In addition, these procedures could prove time-consuming and administratively burdensome. 

� Commission White Paper on services of general interest (COM(2004)374 final), p. 10; Commission’s follow-up to the high level reflection process on patient mobility and healthcare developments (COM (2004) 2 final); European Court of Justice case law, for example the Müller-Fauré case (C-385/99); European Parliament’s Resolution on market regulations and competition rules for the liberal professions P5_TA(2003)0572.








PAGE  
1

